IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF SEAN W LLI AM RHOAD, : CIVIL ACTI ON
Dec’ d, by and through its :

Adm ni strator, GEORGE WLLIAM :

RHOAD, JR. . NO 05-CV-5875

VS.
EAST VI NCENT TOMNSHI P,

BOROUGH OF SPRING CITY and
BOROUGH OF PHOENI XVI LLE

MEMORANDUM AND ORDER

JOYNER, J. Apri | 10, 2007

The three defendants in this case now nove for the entry of
summary judgnent in their favor on the two clains renaining
against themin the plaintiff’s conplaint. For the reasons set
forth in the paragraphs which follow the notions shall be
gr ant ed.

Factual Backgr ound

This case arose out of the tragic suicide of 23-year-old
Sean WIliam Rhoad on Septenber 17, 2002. 1In late July, 2002,
Sean Rhoad (“Sean”) had been arrested by O ficer Kohl of the
Spring City Police Departnent for possession of a controlled
subst ance and drug paraphernalia after his father, the plaintiff
here, contacted the police to advise themthat he was taking
possession of his son’s truck because he was afraid that he would

use it to buy drugs. Following his arrest and in lieu of bai



and part of a famly intervention, Sean was admtted for one week
of in-patient drug rehabilitation at the Horsham C i nic.
Approxi mately one week after his rel ease, he contacted Spring
City Police Chief Dee Sherman expressing a desire to re-purchase
hi s grandfather’s shotgun which he had sold in exchange for
drugs. Chief Sherman suggested that he conme down to the Police
Departnent to talk to her and Sean did so. Chief Sherman then
contacted O ficer Mossman fromthe Phoenixville Police Departnent
and they began to discuss Sean’s cooperation as a confidenti al
informant with what the plaintiff eventually | earned was the
Chester County Munici pal Drug Task Force.

Sean acted as a confidential informant for the Task Force
for approximately one nonth. During that tinme, he provided
val uabl e i nformati on about the drug ring fromwhom he had
regul arly purchased drugs and to whom he had given his
gr andf at her’ s shot gun, conducted several “controlled” purchases
of cocaine and crack cocai ne and introduced undercover O ficer
Lund fromthe West Witel and Townshi p Police Departnment to the
menbers of the drug ring. Hi s assigned Task Force contact or
“handl er” was O ficer den Eckman of the Phoenixville Police
Depart nent .

Beginning in or around early Septenber, 2002, Sean was again
being tenpted by drugs and felt that he could no | onger continue

wor ki ng as a confidential informant. According to nenbers of his



famly, Sean had been forced on at |east one occasion to use
drugs during one of the “controlled buys” and at that point felt
that he couldn’t continue as a confidential informant. He
apparently began using drugs again and told O ficer Ecknman that
he needed to quit his Task Force work and go to a rehab facility
in New England. O ficer Eckman, however, was unsynpathetic and
told Sean that after he finished the job, they would get help for
him Sean’'s father and nother both tried on several occasions to
speak and/or neet with Eckman, but Eckman apparently refused,
feeling it was unnecessary as Sean was over the age of 18.
Because he had an upcom ng hearing schedul ed on his possession
charges and a condition of his bail was that he could not |eave
the state, Sean and his parents believed that it was necessary to
secure the cooperation of the police departnent. Shortly
afterward, Sean was “pistol whipped’” by one of the nenbers of the
drug ring who thought he had stol en noney and his father placed a
phone call to the District Justice before whomhis son’s crim nal
charges were pending to see if he could get the bail conditions
nodi fied hinself so that Sean could enter an out-of-state
treatnment facility. However, a few days |ater and before that
coul d be arranged, Sean Rhoad conmmtted suicide.

Sean’s father, as the Admnistrator of his Estate, commenced
this action originally in the Court of Conmon Pl eas of Chester

County, under 42 U. S.C. 81983 and various theories of state tort



| aw. The action was renoved to this Court in Novenber, 2005 and
Def endants’ notions to dismss were partially granted via our
Menmor andum and Order of April 18, 2006. Remaining at issue are
Plaintiff’s clainms that the Boroughs of Phoenixville and Spring
Cty and East Vincent Township violated Sean Rhoad’ s substantive
right to due process under the Fourteenth Amendnent to the U. S.
Constitution under the “state created danger” and failure to
train theories of liability. Again, as with the notions to
dismss, all three notions for summary judgnent are substantively
the same and shall be treated identically for purposes of our
anal ysis in this Menorandum Opi ni on.

Summary Judgnent St andar ds

It is recognized that the underlying purpose of summary
judgnent is to avoid a pointless trial in cases where it is

unnecessary and woul d only cause del ay and expense. Goodnan V.

Mead Johnson & Co., 534 F.2d 566, 573 (3d Cr. 1976), cert.

deni ed, 429 U.S. 1038, 50 L. Ed. 2d 748, 97 S. &. 732 (1977).
Under Fed.R Civ.P. 56(c), summary judgnent is properly rendered:

“...1f the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue as
to any material fact and that the noving party is entitled
to a judgnent as a matter of law. A summary judgnent,
interlocutory in character, may be rendered on the issue of
l[iability alone although there is a genuine issue as to the
anount of danages.

Stated nore succinctly, summary judgnent is appropriate only when

it is denonstrated that there is no genuine issue as to any
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material fact and the noving party is entitled to judgnent as a

matter of | aw. Celotex Corp. v. Catrett, 477 U. S. 317, 322-32,

91 L. Ed. 2d 265, 106 S. Ct. 2548 (1986).
In deciding a notion for summary judgnent, all facts nust be
viewed and all reasonable inferences nust be drawn in favor of

the non-noving party. Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 106 S. Ct. 1348

(1986); Oitani Savings & Loan Association v. Fidelity & Deposit

Conpany of Maryland, 989 F.2d 635, 638 (3¢ Cir. 1993); Troy

Chenmical Corp. v. Teansters Union Local No. 408, 37 F.3d 123,

125-126 (3@ Cir. 1994); Arnold Pontiac-GMC, Inc. v. Ceneral

Mot ors Corp., 700 F. Supp. 838, 840 (WD. Pa. 1988). An issue of

material fact is said to be genuine "if the evidence is such that
a reasonable jury could return a verdict for the nonnoving

party." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 91 L

Ed. 2d 202, 106 S. C. 2505 (1986). Thus, if the non-noving
party bears the burden of persuasion at trial, “the noving party
may neet its burden on sunmary judgnment by showi ng that the
nonnovi ng party’s evidence is insufficient to carry that burden.”

Kaucher v. County of Bucks, 455 F.3d 418, 423 (3d G r. 2006),

quoting Wetzel v. Tucker, 139 F.3d 380, 383, n.2 (3d Cr. 1998).

Di scussi on

Section 1983 provides renedies for deprivations of rights

established in the Constitution or federal laws; it does not by



its own ternms, create substantive rights. Kaucher, 455 F. 3d at

423, citing Banker v. MCollan, 443 U.S. 137, 145 n.3, 99 S.

2689, 61 L.Ed.2d 433 (1979). The threshold questions presented
by any 81983 case are whether a plaintiff has sufficiently

all eged a deprivation of a right secured by the Constitution and
whet her the deprivation was conmtted by a person acting under

color of state | aw. Brown v. Commpnweal th of Pennsyl vani a

Departnent of Health Enmergency Medical Services Training

Institute, 318 F.3d 473, 476 (3d Gr. 2003); Mrk v. Borough of

Hat boro, 51 F.3d 1137, 1141 (3d Cir. 1995).

In this case, the gravanmen of the plaintiff’s conplaint is
that the defendants violated his decedent’s rights to substantive
due process under the Fourteenth Amendnent by failing to
intervene, nonitor or prevent himfrom harm ng hinself when they
knew or shoul d have known that he was in danger of doing so
and/or by interfering wwth his and his famly's efforts to obtain
help for him But while the Fourteenth Amendnent’s Due Process
Cl ause provides in pertinent part that “[n]Jo State shall nake or
enforce any | aw which shall abridge the privileges or imunities
of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property, w thout due process of
law...,” there is nothing in the | anguage of the Due Process
Clause itself that requires the State to protect the life,

liberty, and property of its citizens against invasion by private



actors or to inpose upon it an affirmative obligation to ensure
that those interests do not cone to harmthrough ot her neans.

DeShaney v. W nnebago County Departnent of Social Services, 489

U.S. 189, 195, 109 S.Ct. 998, 1003, 103 L.Ed.2d 249 (1989).

However, the Suprene Court has acknow edged that “it is true
that in certain limted circunstances the Constitution inposes
upon the State affirmative duties of care and protection with
respect to particular individuals.” DeShaney, 489 U S. at 198,
109 S.Ct. at 1004. Thus,

when the State by the affirmative exercise of its power so
restrains an individual’s liberty that it renders hi munabl e
to care for hinself, and at the sane tinme fails to provide
for his basic human needs--e.g., food, clothing, shelter,
medi cal care, and reasonable safety-—it transgresses the
substantive limts on state action set by the Eighth
Amendnent and the Due Process Clause. (citations omtted).
The affirmative duty to protect arises not fromthe State’s
know edge of the individual’s predicament or fromits
expressions of intent to help him but fromthe limtation
which it has inposed on his freedomto act on his own
behal f.

DeShaney, 489 U. S. at 200, 109 S.C. at 1005-1006, citing Estelle
v. Ganble, 429 U.S. 97, 103, 97 S.Ct. 285, 290, 50 L.Ed.2d 251
(1976) .

In its 1996 decision in Kneipp v. Tedder, 95 F.3d 1199 (3d

Cr. 1996), the Third Crcuit found that sufficient limted

ci rcunstances to inpose such an affirmative duty of care upon the
State existed where city police officers had stopped to question
a husband and his severely intoxicated wife while they were

wal ki ng home froma local bar. The officers permtted the
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husband to conti nue hone alone to relieve the couple’ s babysitter
and then subsequently released the wife to continue on al one.

She was found several hours later at the bottom of an enmbanknent
next to a parking lot at the shopping plaza across the street
fromher hone. As a result of her injuries and hypotherm a, she
suffered severe permanent brain damage. |n concluding that the
city’s and its officers’ affirmative acts of isolating Ms.
Knei pp from her husband and then abandoni ng her gave rise to a

vi abl e 81983 claimunder the “state created danger” theory, the
Court applied the following four factor test that had first been

suggested in Mark, supra. Specifically, it then found that the

pre-requisite el ements had been shown: (1) the harmultimtely
caused was foreseeable and fairly direct; (2) the state actor
acted in wllful disregard for the safety of the plaintiff or
with a degree of culpability that shocks the conscience; (3)
there existed sone relationship between the state and the
plaintiff such that the plaintiff was a foreseeable victimof the
defendant’s acts, or a nenber of a discrete class of persons
subjected to the potential harm brought about by the state’s
actions, as opposed to a nenber of the public in general; and (4)
the state actors affirmatively used their authority to create a
danger to the citizen or that rendered the citizen nore

vul nerabl e to danger than had the state not acted at all. Bright

v. Westnoreland County, 443 F.3d 276, 281 (3d G r. 2006); Kneipp,




95 F.3d at 1208-1209.

In the intervening years between 1996 and the present,
subsequent Suprene Court and Third G rcuit decisions have nade it
clear that the standard of culpability to be applied in cases
al | egi ng substantive due process violations in general and under
the state created danger theory in particular varies dependi ng
upon the circunmstances confronting those acting on the state’s
behal f and the extent to which a state actor is required to act
under pressure. Indeed, while “in a due process challenge to
executive action the threshold question is whether the behavior
of the governnental officer is so egregious, so outrageous, that
it my fairly be said to shock the contenporary conscience...,”
the “deliberate indifference that shocks in one environnment may

not be so patently egregious in another.” County of Sacranento

v. Lewis, 523 U S. 833, 850, 118 S.Ct. 1708, 1718, 140 L.Ed.2d
1043 (1998). “[A]ln exact analysis of circunstances” is therefore
necessary “before any abuse of power is condemmed as consci ence-

shocking.” Id.; Scheiber v. Cty of Philadel phia, 320 F.3d 409,

417-418 (3d Cr. 2003); Mller v. Cty of Philadel phia, 174 F.3d

368, 375 (3d Cr. 1999).

In Sanford v. Stiles, 456 F.3d 298, 304 (3d Gr. 2006), the

Third Crcuit endeavored to clarify the standard of fault in
state-created danger cases. In that case, the plaintiff was the

not her of a sixteen-year-old boy who commtted suicide. 1In the



weeks preceding his death, Plaintiff’s decedent had passed a note
to his former girlfriend inform ng her that he had heard several
runmors about her and anot her boy and indicating that one of the
runmors he had heard “al nost made nme want to go kill nyself.” The
ex-girlfriend gave the note to the defendant gui dance counsel or
who in turn pronptly called the boy, Mchael Sanford, into her
office and interviewed him Mchael told her that he was no
| onger upset about the situation with his former girlfriend, but
he had been two nonths ago. The counselor further asked himif
he had any plans to hurt hinself to which he replied “definitely
not,” and then asked him sone “forward thinking” questions in an
effort to determne if he had future plans and/or otherw se
appeared to be in danger of harmng hinself. Satisfied that the
boy did not appear to be at risk, the counselor did not contact
t he school psychol ogist or his nother. Roughly one week | ater,
he returned to the counselor’s office to ask who had given her
the note, but the counselor told himshe could not divulge that
confidence to which he replied, “thanks, | thought that’s what
you woul d say.” Although the counselor testified that he did not
seemto be upset during this conversation, he commtted suicide
t hat eveni ng.

In suing her son’s gui dance counsel or and the East Penn
School District under 81983 alleging liability under the state

creat ed danger theory, Ms. Sanford contended that Defendant
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Stiles’ actions “increased the risk that Mchael would commt
sui cide” by, inter alia, "holding herself out as a source of aid
to Mchael, cutting off other possible avenues of help,
undertaki ng an assessnent of M chael w thout proper training,
i nproperly evaluating his risk, and deciding not to contact the
school psychol ogist or a parent.” Sanford, 456 F.3d at 303, 305.
Taking note that the standard of fault in state-created danger
cases was an unsettled area of the law, and after a thorough
review of its prior decisions in substantive due process cases in
general and specifically under the state-created danger theory,
the Third Circuit held:
In conclusion, we hold that in a state-created danger case,
when a state actor is not confronted with a
“hyper pressuri zed environnent” but nonet hel ess does not have
the luxury of proceeding in a deliberate fashion, the
rel evant question is whether the officer consciously
di sregarded a great risk of harm Again, it is possible
that actual know edge of the risk may not be necessary where
the risk is “obvious.”
...We again clarify that in any state-created danger case,
the state actor’s behavior nust always shock the conscience.
But what is required to neet the conscience-shocking | evel
wi | | depend upon the circunstances of each case,
particularly the extent to which deliberation is possible.
In some circunstances, deliberate indifference wll be
sufficient. |In others, it will not.
Sanford, 456 F.3d at 310.
In applying all of the foregoing to the case at hand, we
cannot find that the plaintiff has anassed sufficient evidence to
make out a state-created danger clai magainst these defendants.

View ng the evidence in the Iight nost favorable to the
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plaintiff, it appears that Chief Sherman and O ficers Eckman and
Mossman knew t hat Sean Rhoad had been very recently di scharged
froma drug rehabilitation programwhen they asked himto assi st
themas a confidential informant, that as tinme went on it
appeared that he was again using drugs and that both he and his
parents told Chief Sherman and O ficer Eckman that Sean coul dn’'t
or shouldn’t continue as he needed to return to a drug treatnent
program Nevertheless, Oficer Eckman told Sean that he could
get help after he had conpleted his work with the task force.
When Sean asked O ficer Eckman to speak to the District Justice
bef ore whom his crim nal charges were pending so that he could
| eave the state, Oficer Eckman told himhe needed to speak with
O ficer Kohl, the officer who had arrested him It further
appears that through the efforts of plaintiff, his ex-wife and
daughter, an out-of-state rehabilitation programwas identified
for Sean and that the Rhoad famly was trying to secure what they
believed to be a necessary change in the conditions of his bai
so that he could enter that program

Al t hough we conclude that this evidence is sufficient to
establish a relationship between the state and the plaintiff, and
to denonstrate that Sean was at risk fromhis drug addiction, we
can find absolutely no evidence to suggest that if he didn’t
receive that treatnent he was likely to commt suicide. |ndeed,

by his father’s own testinony, on the day before his death, Sean
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had worked a full day and seened to be “on top of the world,”
because he had gotten his business cards with his nane on them
and he was handing themout to his friends and to custoners.

When his father dropped himat hone after work that day, Sean had
plans to go to a friend s house to watch the Eagl es- Redski ns
gane. Al though Sean had previously attenpted suicide, that had
been when he was eight years old and there is no evidence to
indicate that any of the officers with whom he had been working
had any know edge of this; in fact, his father only |earned of it
after his death. Thus, even applying the standard of cul pability
applicable to state actors who have the “luxury of proceeding in
a deliberate fashion,” we cannot find that Sean’s death was

f or eseeabl e.

Furthernore, while we find that O ficer Eckman’s actions in
handl i ng Sean reflected indifference and were both cold and
unprof essional, we do not find themto be “consci ence shocki ng”
or to quite rise to the level of deliberate indifference or

willful disregard.? Rather, given the facts known by the

1 Although the Courts have struggled to precisely define “willful

di sregard,” the Third Circuit appears to define it co-extensively with
“deliberate indifference,” in that both “appear to fall somewhere between

i ntent, which ‘includes proceeding with know edge that the harmis
substantially certain to occur’ and negligence, which involves ‘the nmere

unr easonabl e risk of harmto another.”” Mrse v. Lower Merion School District,
132 F.3d 902, 910, n. 10 (3d Cir. 1997); Mhamed ex rel Mhamed v. Schoo
District of Philadelphia, 335 F. Supp.2d 779, 784-785 (E. D.Pa. 2005). In the
context of prison confinenent actions brought under the Ei ghth Arendnent, the
Supreme Court has defined “deliberate indifference” to occur where the

def endant knows that an inmate faces “a substantial risk of serious harm and
di sregards that risk by failing to take reasonabl e nmeasures to abate it.”
Farmer v. Brennan, 511 U.S. 825, 847, 114 S.Ct. 1970, 1984, 128 L.Ed.2d 811
(1994). In the context of municipal liability, the Court has defined
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officers involved, we find they were at worst negligent in their
treatment of Plaintiff’s decedent.? Likew se, despite the fact
that O ficer Eckman ill-advised Sean that he could only get help
after he finished working as a confidential informant, such il
advi ce does not constitute such an affirmative use of his
authority as to have created the danger or rendered the
plaintiff’'s decedent nore vul nerable to the danger that
ultimately resulted in his dem se.? For these reasons, we find
the evidence in this case to be insufficient to make out a state-
creat ed danger case.

We further note, that even assum ng arguendo that the
plaintiffs had produced adequate evidence to make out a state-
creat ed danger claimagainst the officers, the individual
of ficers are not naned as defendants in this action. |Instead,

the only defendants nanmed in this action are the Boroughs of

deliberate indifference as “a stringent standard of fault, requiring proof
that a munici pal actor disregarded a known or obvi ous consequence of his
action.” Kaucher, 455 F.3d at 427 n.4, quoting Board of County Conm ssioners
v. Brown, 520 U.S. 397, 117 S.Ct. 1382, 137 L.Ed.2d 626 (1997).

2 Again, the record discloses involverment only of the follow ng police

of ficers: Chief Dee Shernman of the Spring City Police Departnent, Oficers

d enn Eckman and W1 liam Mossnman of the Phoenixville Police Departnent and
Oficer Kristin Lund of the West Whiteland Police Departnent. As discussed
infra, all of the above officers with the exception of Chief Sherman were
evidently working with the plaintiff’s decedent as part of a drug trafficking
i nvestigation by the Chester County Municipal Drug Task Force.

3 As Plaintiff testified, he didn't care whether his son signed papers
to get out of his confidential informant work or not—it was his intention to
get himout of the state and to get himthe help that he needed. Unlike the
plaintiff in Kneipp, there is no evidence on this record that any of the
of ficers involved isol ated Sean Rhoad from his private sources of support and
care and then abandoned himin the face of foreseeable harm
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Spring City and Phoeni xville and East Vincent Townshi p.

It is of course axiomatic that to make out a clai munder
Section 1983 against a nunicipal entity such as the defendants
are here, the plaintiff nust show that it was sonme custom policy
or practice of the nunicipality itself which caused the injury

conplained of. Monell v. New York Gty Departnent of Socia

Services, 436 U.S. 658, 694, 98 S.Ct. 2018, 2027, 56 L.Ed.2d 611
(1978). This is because a nunicipality can not be held liable
solely on the basis of its enployees’ or agent’s actions under

t he doctrine of respondeat superior. Board of County

Commi ssi oners of Bryan County v. Brown, 520 U. S. 397, 404, 117

S.C. 1382, 1388, 137 L.Ed.2d 626 (1997); Must v. West Hills

Police Departnent, No. 03-4491, 2005 U. S. App. LEXI S 4504 at *15

(3d CGr. March 16, 2005). Stated otherw se, there nust be

evi dence that the municipal action was taken with the requisite
degree of culpability and that denonstrates a causal |ink between
t he nuni ci pal action and the deprivation of federal rights, i.e.,
t hat muni ci pal policymakers, acting with deliberate or reckless

i ndi fference, established or maintained a policy or well-settled
cust onf which caused a nunicipal enployee to violate plaintiffs’

constitutional rights and that such policy or customwas the

4 “policy” is said to be nmade when a deci si onmaker possessing fina

authority to establish nunicipal policy with respect to an action issues an
of ficial proclamation, policy or edict. “Custonms” are practices of state
officials so permanent and well-settled as to virtually constitute law. Berg
v. County of Allegheny, 219 F.3d 261, 275 (3d Cr. 2000), quoting Penbaur v.
Gty of Gncinnati, 475 U S. 468, 481, 106 S.Ct. 1292, 89 L. Ed.2d 452 (1986),
Monell, 436 U.S. at 691, 98 S. Ct. 2018; Kneipp, 95 F.3d at 1212
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nmovi ng force behind the constitutional tort. Bryan County, 520

U S at 404, 117 S.Ct. at 1388; Padilla v. Township of Cherry

Hill, No. 03-3133, 110 Fed. Appx. 272, 278 (3d Gir. Cct. 5,
2004) .

In this case, the record is wholly devoid of any evidence
that Sean Rhoad’ s death was the result of a policy, custom or
practice of any of the three defendant nunicipalities. W note
that Plaintiff’s conplaint does allege that his son’s death was
caused by deliberately indifferent policies and practices that
i ntroduced himinto dangerous circunmstances and | ocati ons w t hout
providing himwth any training, failed to admnister to his drug
addi ction, ignored his safety and nental health needs and failed
to adequately train the police personnel with whom he was deal i ng
on drug addiction and dependency and nental health issues. The
evi dence produced reflects, however, that the policies of which
Plaintiff conplains and under which the officers were working
were not the policies of the defendant nunicipalities but were
the policies, practices and procedures of the Chester County
Muni ci pal Drug Task Force. Thus, while we do find that a nunber
of i nadequacies in the areas clainmed are reflected by this
record, there is clearly no basis upon which the defendants naned

herein may be held liable for them?®

5> Suprene Court caselaw is clear that inadequate training can be the

basis for 81983 liability in sone limted circunstances. Bryan County, 520
U S at 407, 117 S .. at 1390; City of Canton v. Harris, 489 U. S. 378, 387,
109 S. Ct. 1197, 1204-1205, 103 L.Ed.2d 412 (1989).
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For all of the foregoing reasons, all of the defendants’
notions for summary judgnment shall be granted in the attached

or der.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF SEAN W LLI AM RHOAD, : CIVIL ACTI ON

Dec’ d, by and through its :

Adm ni strator, GEORGE WLLIAM :

RHOAD, JR. . NO 05-CV-5875
VS. :

EAST VI NCENT TOMNSHI P,

BOROUGH OF SPRING CITY and
BOROUGH OF PHOENI XVI LLE

ORDER

AND NOW this 10t h day of April, 2007, upon
consi deration of the Mdtions for Summary Judgnent of Defendants
East Vincent Township, Borough of Spring Cty and Borough of
Phoeni xvi |l | e (Docket Nos. 25, 26 and 29), and Plaintiff’s
Responses thereto, it is hereby ORDERED that the Mtions are
GRANTED and Judgnent as a Matter of Lawis entered in favor of
t he Defendants on all remaining counts of the Plaintiff’s
conplaint for the reasons set forth in the precedi ng Menorandum
Opi ni on.

BY THE COURT:

[s/ J. Curtis Joyner
J. CURTIS JOYNER, J.
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